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SoundExchange’s “Motion to Strike Improper Legal Testimony of Michael Katz and
Michael Herring,” dated April 1, 2015 (the “Motion”), seeks to exclude testimony in paragraphs
77 and 78 of Mr. Herring’s Written Rebuttal Testimony. The gravamen of SoundExchange’s
complaint is that Mr. Herring is not competent to testify to the fact that Pandora (including its
legal team) believes that it is improper for a CRB regulation to “preempt” state law. Pandora
disagrees. The challenged testimony simply responds to SoundExchange’s Proposed Rates and
Terms as to “unclaimed funds” as described in 37 C.F.R. § 380.8 (§ 77), proposes an ameﬁdment
to that provision, and describes Pandora’s view as to why it is offering the amendment (9 78).
While Mr, Herring is not a lawyer, he is certainly capable, as CFO of the company, of offering
Pandora’s view on the amendment, even if that view has been informed by legal counsel. And it
would be inefficient in the extreme to require Pandora to offer a separate witness with legal
expertise to introduce such a basic proposed amendment to the terms.

Nonetheless, in the interest of resolving the Motion as to Pandora, Pandora agrees to

withdraw the first sentence of paragraph 78 of Mr. Herring’s Written Rebuttal Testimony, which




contains the language regarding “preemption” of which SoundExchange complains, along with
the word “therefore” in the second sentence of the paragraph. Pandora will submit a corrected
version of Mr. Herring’s Written Rebuttal Testimony with those changes at the appropriate time.
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